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UNITED STATES DISTRICT COURT h
SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
UNITED STATES OF AMERICA §
§
V. § CRIMINAL No. H-06-247 -(2)
§
DAVID ISAAC LAPIN, §
Defendant

PLEA AGREEMENT |
The United States of America, by and through Donald J. DeGabrielle, Jr.,
United States Attorney for the Southern District of Texas and Cedric L. Joubert and
Quincy L. Ollison, Assistant United States Attorneys, and the defendant, DAVID
ISAAC LAPIN and the defendant’s counsel, David Gerger and Shaun ‘Clarke,

pursuant to Rule 11(c)(1)(C) of the Federal Rules of Criminal Procedure, state that

they have entered into an agreement, the terms and conditions of which are as
follows:
The Defendant’s Agreement
1. The defendant agrees to plead guilty to Count One of the indictment.
Count One charges the defendant with Conspiracy to commit Mail Fraud and:

Securities Fraud, in violation of Title 18, United States Code, Section 371. The
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defendant, by entering this plea agrees that he is waiving any right to have the facts
that the law makes essential to the punishment either charged in the indictment, or
proved to a jury or proven beyond a reasonable doubt.
Punishment Range

2. The statutory maximum penalty for each violation of Title 18, United
States Code, Section 371, is imprisonment of not more than five (5) years and a fine
of not more than $250,000. As set forth in §12(a) of this agreement, the parties have
agreed pursuant to Fed.R.Crim.P. 11(¢)(1)(C) that defendant shall not be sentenced
to a term of imprisonment in excess of 36 months. Additionally, the defendant may
receive a term of supervised release after imprisonment of three (3) years. Title 18,
U.S.C. §§ 3559(a)(4) and 3583(b)(2). Defendant acknowledges and understands
that if he should violate the conditions of any period of supervised release which
may be imposed as part of his sentence, then defendant may be imprisoned for the
entire term of supervised release up to two (2) years, without credit for time already
served on the term of supervised release prior to such violation. Title 18, U.S.C. §§
3559(a)(4) and 3583(e)}3). Defendant understands that he cannot have the
imposition or execution of the sentence suspended, nor is he eligible for parole.

Mandatory Special Assessment

3. Pursuant to Title 18, U.S.C. § 3013(a}(2)(A), immediately after
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sentencing, defendant will pay to the Clerk of the United States District Court a
special assessment in the amount of one hundred dollars ($100.00) per count of
conviction. The payment will be by cashier’s check or money order payable to the
Clerk of the United States District Court, c/o District Clerk’s Office, P.O. Box
61010, Houston, Texas 77208, Attention: Finance.

Fine and Reimbursement

4. Defendant understands that under the Sentencing Guidelines, the Court
is permitted to order the defendant to pay a fine that is sufficient to reimburse the
government for the costs of any imprisonment or term of supervised release; if any is
ordered.

5.  Defendant agrees that any fine or restitution imposed by the Court will
be due and payable immediately upon sentencing, and defendant will not attempt to
avoid or delay payment.

6.  Defendant agrees to make complete financial disclosure by truthfully
executing a sworn financial statement (Form OBD-500) prior to sentencing if he is
requested to do so. In the event that the Court imposes a fine or orders the payment
of restitution as part of the Defendant’s sentence, the Defendant shall make complete
financial disclosure by truthfully executing a sworn financial statement immediately

following his sentencing. Further, the Defendant agrees to full restitution to the
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victim(s) regardless of the counts of conviction.
Cooperation

7. The parties understand this agreement carries the potential for a motion
under Section 5K1.1 of the Sentencing Guidelines. The defendant understands and
agrees that whether such a motion is filed will be determined solely by the United
States through the United States Attorney for the Southern District of Texas. Should
the defendant’s cooperation, in the sole judgment and discretion of the United States,
amount to “substantial assistance”, the United States reserves the sole right to file a

motion pursuant to Section 5K1.1 of the Sentencing Guidelines and Policy

Statements. The defendant further agrees to persist in that plea through sentencing,
fully cooperate with the United States, and not oppose the forfeiture of assets
contemplated in paragraphs 19 and 20 of this agreement, if any. The defendant
understands and agrees that the United States will request that sentencing be
deferred until that cooperation is complete.

8. The defendant understands and agrees that “fully cooperate” as used
herein, includes providing all information relating to any criminal activity known to
defendant; including but not limited to Premiere Holdings, LP and Mail Fraud and
Securities Fraud. The defendant understands that such information includes both

state and federal offenses arising therefrom.
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In that regard:

(a)

(b)

(d)

(e)

(®

9.

Defendant agrees that this plea agreement binds only the United States
Attorney for the Southern District of Texas and defendant; it does not
bind any other United States Attorney or any other unit of the
Department of Justice;

Defendant agrees to testify truthfully as a witness before a grand jury or
in any other judicial or administrative proceeding when called upon to
do so by the United States. Defendant further agrees to waive his Fifth
Amendment privilege against self-incrimination for the purpose of this
agreement;

Defendant agrees to voluntarily attend any interviews and conferences
as the United States may request;

Defendant agrees to provide truthful, complete and accurate
information and testimony and understands any false statements made
by the defendant to the Grand Jury or at any court proceeding (criminal
or civil), or to a government agent or attorney can and will be
prosecuted under the appropriate perjury, false statement or obstruction
statutes;

Defendant agrees to provide to the United States all documents in his
possession or under his control relating to all areas of inquiry and
investigation.

Should the recommended departure, if any, not meet the defendant’s
expectations, the defendant understands he remains bound by the terms

of this agreement and cannot, for that reason alone, withdraw his plea.

Waiver of Appeal

Defendant is aware that Title 18, U.S.C. § 3742 affords a defendant the

right to appeal the sentence imposed. The defendant agrees to waive the right to
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appeal the sentence imposed or the manner in which it was determined. The
defendant may appeal only a sentence imposed above the statutory maximum. If the
Court declines to accept the parties’ agreement pursuant to Rule 11(c)(1)(C), the
defendant will have the right to withdraw his plea. Additionally, the defendant is
aware that Title 28 U.S.C. § 2255, affords the right to contest or “collaterally attack”
a conviction or sentence after the conviction or sentence has become final. The
defendant waives the right to contest his conviction or sentence by means of any
post-conviction proceeding.

10. In agreeing to these waivers, defendant is aware that a sentence has not
yet been determined by the Court. The defendant is also aware that any estimate of
the possible sentencing range under the sentencing guidelines that he may .have
received from his counsel, the United States or the Probation Office, is a prediction,

not a promise, did not induce his guilty plea, and is not binding on the United

States, the Probation Office or the Court. The United States does not make any
promise or representation concerning what sentence the defendant will receive.
However, if the Court declines the parties’ agreement pursuant to Rule 11(c)(1)(C),
the defendant will have the right to withdraw his plea. Defendant further

understands and agrees that the United States Sentencing Guidelines are “effectively

advisory” to the Court. United States v. Booker, 125 S.Ct. 738 (2005). Accordingly,
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