
UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF FLORIDA

CASE N O. 12-20398-CR-M 1DDLEBROOKS

UNITED STATES OF AM ERICA,
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ANDRES M ENDEZ,
a/k/a SsAndy M endez, Sr.,''

Defendant.

/

PLEA AGREEM ENT

Theunited States of AmericaandM dres Mendez (hereinaherreferredto as the çsdefendanf')

enter into the following agreem ent:

1. The defendant agrees to plead guilty to Count 1 of the Indictment in Unitedstates v.

Andres M endez, a/va '#W,7#.y M endez, Sr., '' Case No. 12-20398-CR-M 1DDLEBROOKS. Count 1

charges the defendant with conspiracy to commit m ail fraud, in violation of Title 18, United States

Code, Section 1349.

2. The defendant is aware that the sentence will be imposed by the court after

considering the Federal Sentencing Guidelines and Policy Statements (hereinafter çisentencing

Guidelines''). The defendant acknowledges and understands that the court will compute an advisory

sentence under the Sentencing Guidelines and that the applicable guidelines will be determined by

the court relying in part on the results of a Pre-sentence Investigation by the court's probation oftke,

which investigation will comm ence after the guilty plea has been entered. The defendant is also

awarethat, undercertain circumstances, the courtmaydepart from the advisory sentencing guideline
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range that it has computed, and may raise or lower that advisory sentence under the Sentencing

Guidelines. The defendant is further aware and understands that the court is required to consider the

advisory guideline range detenuined under the Sentencing Guidelines, but is not bound to impose

that sentence; the court is permitted to tailor the ultimate sentence in light of other statutory

concems, and such sentence may be either more severe or less severe than the Sentencing

Guidelines' advisory sentence. Knowing these facts
, the defendant understands and acknowledges

that the court has the authority to impose any sentence within and up to the statutory maximum

authorized by 1aw for the offenses identified in paragraph 1 and that the defendant may not withdraw

the plea solely as a result of the sentence imposed.

The defendant also understands and acknowledges that the court m ay impose a

statutory maximum term of imprisonment of up to thirty (30) years for Count 1, followed by a term

of supervised release of up to five (5) years. In addition to a term of imprisonment and supervised

release, the court may impose a fine of up to $250,000 or double the gross proceeds and must ordtr

restitution. The defendant agrees thathe will make restitution in an amountdetenuinedbythe Court
.

4, The defendant furtherunderstands and acknowledges that, in additionto anysentence

imposed under parapaph 3 of this agreement, a special assessment in the amount of $ 100.00 will

be imposed on the defendant. The defendant agrees that any special assessm ent imposed shall be

paid at the time of sentencing.

In exchange for pleading guilty to the lndictment, and subject to the limitations and

provisions set forth in this agreem ent, the Offce of the United States Attom ey for the Southern

District of Florida (hereinaqer tçOf1ice''), agrets not to further prosecute defendant for offenses

arising out of the conduct described in paragraph 16 below . This agreem ent includes only the
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conduct set forth in paragraph 16 below, and excludes Title 26 offenses
, crimes of violence, any

other conduct not set forth in paragraph 16 below, and any proceeding which may be pending at the

time this apeement is signed. This agreement is also limited to the United States Attomey's Oftke

for the Southern District of Florida and, as such, does not and cannot bind other federal
, state,

regulatory, or local prosecuting authorities. Furthermore, in exchange for pleading guilty to the

Indictment, and subject to the limitations and provisions set forth in this agreement, including the

condition that the defendant has fulfilled all of her obligations under this agreement up to the time

of sentencing, the Office agrees to recommend a sentence at the low end of the advisory guideline

range as calculated by the Probation Office.

6. The Office reserves the right to inform the court and the probation office of all facts

pertinent to the sentencing process, including al1 relevant information concem ing the offenses

committed, whether charged or not, as well as conceming the defendant and the defendant's

background. Subject only to the express terms of any agreed-upon sentencing recommendations

contained in this apeement, the Office further reserves the right to make any recommendation as to

the quality and quantity of punishment.

The United States agrees that it will recommend at sentencing that the court reduce

by two levels the sentencing guideline level applicable to the defendant's offense
, pursuant to

Section 3El .1(a) of the Sentencing Guidelines, based upon the defendant's recognition and

affirmative and timely acceptance of personal responsibility. If at the time of sentencing the

defendant's offense level is detennined to be 16 or greater
, the government will make a motion

requesting an additional one level decrease pursuant to Section 3E1.1(b) of the Sentencing

Guidelines, stating that the defendant has assisted authorities in the investigation or prosecution of
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her own misconduct by timely notifying authorities of her intention to enter a plea of guilty
, thereby

pennitting the government to avoid preparing for trial and perm itting the govem ment and the court

to allocate theirresources eftk iently. Theunited States
, however, will notbe required to makethese

recommendations if the defendant: (1) fails or refuses to make a full, accurate and complete

disclosure to the probation office of the circumstances surrounding the relevant offense conduct; (2)

is found to have misrepresented facts to the govemm ent prior to entering into this plea agreem ent;

or (3) commits any misconduct after entering into this plea agreement, including but not limited to

committing a state or federal offense, violating any term of release, or making false statements or

misrepresentations to any govem mental entity or official
.

The Office and the defendant agree that, although notbinding on the probation oftke

or the Court, they will jointly recommend that the Court make the following findings and

conclusions as to the sentence to be imposed on the count to which the defendant shall plead:

Apnlicable Guideline Offense and Base Offense Level: Ptlrsuant to Section

28 1 . 1 of the Sentencing Guidelines
, the offense guideline applicable to the

defendant's offense is Section 28 1. l(a)(1)(B), which provides for a base

offense level of seven (7) because the defendant will plead guilty to

conspiracy to commit mail fraud (involving a financial institution), which

canies a maximum tenn of imprisonment of thirty (30) years.

Specific Offense Characteristics: The parties agree and stipulate that the

following offense characteristics apply under Section 28 1
. 1(b):

b.

(i) Loss - the amount of loss suffered that is attributable to defendant is more

than $2.5 million but not more than $7 million.
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C. Role in the Offense: The parties agree and stipulate that the defendant should

receive a two level enhancement as an organizer and leader in the charged

criminal activity pursuant to Section 3B1
. 1(c).

The defendant is aware that the sentence has not yet been determined by the court
.

The defendant also is aware that any estimate of the probable sentencing range or sentence that the

defendant mayreceive, whetherthat estimate comes from the defendant's attomey
, the governm ent,

or the probation office, is a prediction, not a promise, and is not binding on the governm ent
, the

probation office or the court. The defendant understands further that any recommendation that th
e

government makes to the court as to sentencing
, whether pursuant to this agreement or otherwise,

is not binding on the court and the court may disregard the recommendation in its entirety
. The

defendant understands and acknowledges
, as previously acknowledged in paragraph 2 above, that

the defendant may not withdraw herplea based upon the court's decision not to accept a sentencin
g

recommendationmadebythe defendant, the government
, orarecommendation madejointlybyboth

the defendant and the governm ent.

10. The defendant apees that he shall cooperate fully with this Office by
, am ong other

things: (a) providing truthful and complete information and testimony
, and producing documents,

records and other evidence, when called upon by this Office
, whether in interviews, before a grand

jury, or at anytrial or other court proceeding; (b) appearing at such grandjuryproceedings
, hearings,

trials, and otherjudicial proceedings, and at meetings, as may be required by this Office; and (c) if

requested by this Oftice, working in an undercover role under the supervision otl and in compliance

with, law enforcement officers and agents.
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1 1 . The Office reserves the right to evaluate the nature and extent of th
e defendant's

cooperation and to make the defendant's cooperation
, or lack thereot known to the court at the time

of sentencing. If in the sole and unreviewablejudgment of this Office the defendant's cooperatio
n

is of such quality and signitkance to the investigation or prosecution of other 
criminal m atters as to

warrant the court's downward depalture from the advisotysentence calculated underthe Sent
encing

Guidelines, this Office may at or before sentencing make a motion consistent 
with the intent of

Section 5K1. 1 of the Sentencing Guidelines prior to sentencing
, or Rule 35 of the Federal Rules of

Criminal Procedure subsequent to sentencing
, reflecting that the defendant has provided substantial

assistance and recommending that the defendant's sentence be reduced from the ad
visory sentence

suggested by the Sentencing Guidelines. The defendant acknowledges and agrees
, however, that

nothing in this Agreement maybe construed to require this Oftke to file any such motionts) and that

this Offke's assessment of the nature
, value, truthfulness, completeness, and accuracy of the

defendant's cooperation shall be binding insofar as the appropriateness of this Office'
s liling of any

such motion is concerned.

The defendant understands and acknowledges that the Court is under no obligation

to grant the motionts) referred to in this apeement should the government exercise its discretion to

file any such motion. The defendant also understands and acknowledges that the 
court is under no

obligation to reduce the defendant's sentence because of the defendant's cooperation
.

The defendant is aware that Title 18
, United States Code, Section 3742 affords the

defendant the right to appeal the sentence imposed in this case
. Acknowledging this, and in

exchange for the undertakings made by this Office in this plea agreement
, the defendant hereby

waives a1l rights conferred by Title 18, United States Code, Section 3742 to appeal the conviction
,
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any sentence imposed, including anyrestitution order, orto appeal the manner in which the sentence

was imposed, unless the stntence exceeds the maximum permitted by stamte or is the result of an

upward departure from the guideline range that the court establishes at sentencing. The defendant

further understands that nothing in this agreement shall affect this Office's right and/or duty to

appeal as set forth in 18 U.S.C. j 3742(18. However, if this Office appeals the defendant's sentence

pursuant to Section 3742(19, the defendant shall be released from the above waiver of appellate

rights. By signing this agreement, the defendant acknowledges that he has discussed the appeal

waiver set forth in this agreement with his attomey. The defendant further agrees, together with this

Oftke, to request that the district court enter a specitk tinding that the defendant's waiver of his

right to appeal the conviction or sentence to be imposed in this case was knowing and voluntary
.

ln the event the defendant withdraws from this agreement prior to or after pleading

guilty to the charges identified inparagraph one (1) above orotherwise fails to fullycomply with any

of the terms of this plea agreement, this Oftke will be released from its obligations under this

agreement, and the defendant agrees and understands that: (a) the defendant thereby waives any

protection afforded by any proffer letter apeements between the parties, Section IB 1.8 of the

Sentencing Guidelines, Rule 1 1(9 of the Federal Rules of Criminal Procedtlre, and Rule 410 of the

Federal Rules of Evidence, and that any statements made by the defendant as part of plea

discussions, any debriefings or interviews, or in this agreement
, whether made prior to or after the

execution of this agreement, will be admissible against the defendant without any limitation in any

civil or criminal proceeding brought by the government; (b) the defendant's waiver of any defense

based on the statute of lim itations or any other defense based on the passage of time in filing an

indictment or information, referred to herein, shall remain in full force and effect; and (c) the
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defendant stipulates to the admissibility and authenticity
, in any case brought by the United States

in any way related to the facts referred to in this agreement, of any docum ents provided by the

defendant or the defendant's representatives to any state or federal agency and/or this Office
.

15. The defendant recognizes that pleading guilty may have consequences with respect

to the defendant's immigration status, if the defendant is not a citizen of the United States
. Under

federal law, a broad range of crimes are removable offenses
, and, in som e cases, removal is

presumptively mandatory.Removal and other immigration consequences are the subject of a

separate proceeding, however, and the defendant understands that no one
, including the defendant's

attomey or the district court, can predict to a certainty the effect of the defendant's conviction on the

defendant's immigration status. Defendantnevertheless affinns the desire to plead guilty regardless

of any immigration consequences that the plea may entail
, even if the consequence is automatic

removal from the U nited States.

16. The defendant hereby (i) confirms that he has reviewed the following facts with legal

counsel, (ii) adopts the following factual summary as his own statement, (iii) agrees that the

following facts are true and correct, and (iv) stipulates that the following facts provide a suffkient

factual basis for the plea of guilty in this case
, in accordance with Rule 1 1(b)(3) of the Federal Rules

of Criminal Procedure:

Along with others, Andres Mendez Sr. (tidefendant'') agreed
to participate in a scheme to defraud certain lending institutions

, in
exchange for undocumented kickbacks paid to defendant.
Specifically, defendant attended a meeting of others, including J.R.
and J.R.M ., at the M acaroni Grill in M iami-Dade County, Florida,
and recruited them to participate in a scheme to defraud lending

institutions by purchasing luxury condominiums at the Jade

Apartm ents, 1331 Brickell Bay Drive, Miami, Florida, 3313 1 (tçlade
Apartments'). Defendant and his conspirators submitted false and
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fraudulent paperwork to such lending institutions, to make it appear
that these straw buyers qualified for large loans when in truth and in

fact such buyers did not qualify. lt was also part of the scheme that

the lenders would be misled as to the true purchase price of the

condom iniums so that the lenders would believe that the purchase
price upon which a loan was based, was signifkantly higher than the

true purchase price paid to the seller. Defendant and his conspirators
,

including L.C-D., caused false and fraudulent documents, such as
HUD-I documents with false sales price figures, to be executed in
order to accomplish this aspect of the conspiracy.

A s a further part of the scheme, defendant offered to pay, and
paid, undocumented kickbacks to otherparticipants in orderto obtain

their participation, and so that defendant could himself receive

substantial illicit proceeds. For example, defendant gained the
participation of his son, A.M .JR. in the scheme

, and in exchange for
A.M .JR.'S role of fraudulently executing docum ents

, defendant
caused another conspirator, J.S., to make tmdisclosed kickbacks to a

shell company that A.M .JR. controlled. Defendant also paid

undocumentedkickbacks to conspiratorc.M. to obtain herassistance

with creating false and fraudulent paperwork, and to assist with

concealing the scheme from others. Defendant also instructed other
participants to use or form a shell companyto receive their kickbacks

so as to avoid detection.

To further execute the scheme, defendant used a shell

company, Al1 Star Marketing, lnc. ((tAll Star''), that defendant
controlled, to conceal his receipt of kickbacks and allow him to make
kickbacks to others. Defendant received undisclosed or disguised

kickbacks in relation to three transactions involving luxury

condominiums at the Jade Apartments. These kickbacks were paid

to A1l Star in am ounts for Jade Units 3609, 3003, and 803, as follows:
$237,015.26 on November 30, 2005; $250,000 on January 25

, 2006;
and $230,000 on February 22, 2006.

As further part of the schem e, defendant participated with

others, including C.M . and J.S., to falsify paperwork and to make it

appear that various straw buyers had substantially more assets and
income than was actually the case. Defendant was aware when

various false and fraudulent documents were executed by other

conspirators, and knew that the false and fraudulent documents were

submitted to certain lending institutions and others using the mails
and private interstate commercial carriers as part of the scheme.
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Defendant further discussed with conspirator B
.G,, who

became the straw owner of Jade Unit 803 as part of the scheme
, that

B.G . could rent out the unit and obtain additional illicit proceeds in
this fashion. Defendant assisted B.G. with renting Jade Unit 803, and
was aware that it was subsequently rented to obtain more proceeds

.

Defendant stipulates that B.G. received a deposit of rent proceeds for
Jade Unit 803 into a bank account on or about July 9

, 2007, as part of
the scheme.

Defendant participated at two voluntary meetings with law

enforcement oftkials, one in 20 1 1 and one in 20 l2. Defendant was
asked about his activities with regard to the Jade Apartments

, and
defendant made false and misleading statements at these meetings in

order to prevent detection of the scheme and his role in the scheme
.

Defendant specitkally made a false and misleading statement

concerning payment of a kickback to straw buyer B.G., to obtain
B.G.'S participation in the scheme.

l

17. The defendant hereby knowingly and voluntarily waives any defense based on the

statute of lim itations or any other defense based on the passage of time in filing an indictment or

information against the defendant with respect to any criminal offenses in connection with the

defendant's criminal conduct as charged in the Indictment.

18. This Oftke represents thatthe undersignedprosecutor is unaware of anyinformation

establishing the factual irmocence of the defendant in the offense referred to in paragraph one (1) of

this ap eement. This Offke understands it has a continuing duty to provide such information

establishing factual innocence of the defendant
. The defendant understands that if this case

1, Andy M endez, aher having completed plea negotiations and having reached a plea agreement
with the United States, hereby aftirm that I understand the foregoing and voluntarily and knowingly adopt the F

actualB
asis set forth in paragraph 16 as my own statement. This statement is intended to be a post-plea discussion
statement and is not protected by Criminal Procedure Rule 1 1(e)(6) or Federal Rule of Evidence 410

. No promises
or inducements have been made to me other than those contained in this agreement

. I am satisfied with the
representation f my attorney in this matter.
Defendant and Defense Counsel
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proceededto trial, this Office would be required to provide impeachm ent infonnation relating to any

informants or other wim esses. ln addition, if the defendant raised an affirmative defense, this Offke

would be required to provide information in its possession that supports such a defense
. Further, if

this case proceeded to trial, this Oftice would be required to provide other information and materials

in accordance with Fed. R. Crim. P. 16 and the Southern District of Florida's Standing Discovery

Order. ln return for the Government's promises set forth in this agreement
, the defendant waives the

rightto receive in discoveryany such information andmaterials otherthan infonnation and materials

establishing the factual innocence of the defendant, and agrees not to attempt to withdraw the guilty

plea or to file a collateral attack based on the existence of such infonnation and materials other than

information and materials establishing the factual ilmocence of the defendant.

specific offense

characteristics, enhancements, or upward departures to or from the defendant's offense level beyond

those, if any, specifically referred to in this agreement
, except that this Office shall have the right in

its discretion to seek additional upward specitk offense characteristics
, enhancements, or upward

This Office agrees that it will not seek additional upward

departures to or from the defendant's offense level beyond those, if any, specifically referred to in

this agreement where any such additional upward specific offense characteristics
, enhancements, or

upward departures to or from the defendant's offense level would be based on conduct occurring

after the defendant enters into this agreement. The defendant agrees that he will be sentenced under

the Sentencing Guidelines and will not seek additional downward specific offense characteristics
,

reductions, variances, ordownward departures to or from the defendant's offense level beyondthose
,

if any, specifically referred to in this agreement. The defendant therefore specitk ally agrees to be

bound by the calculation of offense characteristics as set forth in the plea agreem ent and may not
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argue for a sentencing variance below the guideline level as calculated in this plea agreement
.

However, in the event the probation office recommends any specitk offense characteristics
,

enhancem ents, reductions, or departures to or from the defendant's offense level other than those
,

if any, specifkally referred to in this agreement, either party shall have the right but not the

obligation to oppose any such recommendation.

20. As part of this plea agreement, and as a condition of the United States ap eeing to be

bound by the terms of the agreement, the defendant agrees to identity
, turn over, and forfeit to the

United States al1 of his right, title, and interest, in his individual, corporate, partnership, or any other

capacity, allrealorpersonalproperty, tangible orintangible, within his possession
, custody, exercise,

or control, as proceeds or as derived from proceeds of the criminal conduct charged in Count 1 of

the lndictment, or as substitute assets of those assets that have either been previously sold
,

transferred, dissipated, or diminished in value, or commingled with other property that cannot be

divided without difficulty, valued in an amount not to exceed $5,677,500, including, but not limited

to, all divided or undivided interest he has anywhere in the world, in: ( 1) any and a11 fnancial

accounts, including, but not limited to, bank accounts, brokerage accounts
, prepaid life insurance,

rdirement accounts, annuities, certificates of deposit, and money-market accounts'
, (2) coporate,

partnership, or other business interests; (3) commercial and residential real property, (4) shares of

transferrable stocks and bonds that the defendant may legally claim , or over which he may exercise

control; (5) his ownership, financial, and legal interests in two Cici's Pizza franchises located in

Miami-Dade, County, Florida, including al1 proceeds, revenue or earnings to which he is entitled

from the date of this agreement; and (6) personal property, includingjewelry, valuable artwork, and

antiques individually valued by independent appraisers at $1,000.00 or more. As part of this
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#

agreement,the defendant shall provide in writing, with documentation concem ing currentvalues and

his ownership interest in, a complete list of all suchproperties, as defined in this paragraph, and shall

attest under penalty of perjury that the list is true and correct, within fourteen (14) days of his

execution of this agreement. As further part of this agreement, the defendant agrees to execute a11

documents requested of him by the United States, its agents, and representatives in order to

effectuate the forfeiture of his interests in said properties to the United States and to defend the

United States' interests in those properties against any third parties who m ay try to assert an interest

in those properties. Additionally, the defendant ap-ees that, within thirty (30) days of executing this

agreement, he will physically turn over to the United States all personal property described above.

Defendant's failure to provide a 1 11, complete and accurate accounting to the United States as set

forth in this paragraph, or failure to assist the United States to timely fulfill his obligations under this

paragraph, including to identify and transfer assets or property, shall relieve the United States of its

obligations as set fol'th in this plea agreement, including with regard to anyposition as to sentencing.
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This is the entire ar eem ent and understanding between the United States and the

defendant. There are no other agreements, promises, representations, or understandings.

:>//wDate:

oate, f l3o)!y-

Date: f 3& 1 '=

W IFREDO A. FERRER

UNITED STATES ATTORNEY

By:

JE O FFY

A S IS ANT UNITED STATES ATTORNEY

By:

BRUCE H. LEHR, ESQ.
ATTORNEY FOR DEFENDANT

By: .

N S M ENDEZ
D ENDANT

/

'
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