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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Criminal Action No. 13-cr-00015-CMA
UNITED STATES OF AMERICA,

Plaintiff,

2. MERLIN D. UNRUH

Defendant.

PILEA AGREEMENT AND STATEMENT
OF FACTS RELEVANT TO SENTENCING

The United States of America {the government), by and through Michelle M.
Heldmyer, Assistant United States Attorney for the District of Colorado, and the
defendant, Merlin B. Unruh, personally and by counsel, William Richardson, submit the
following Plea Agreement and Statement of Facts Relevant to Sentencing, pursuant to
D.C. COLO.LCrR 11.1.

|. PLEA AGREEMENT

a. Defendant’s Obligations: The Defendant agrees to the following:
(1) To plead guilty to Count Thirty-Nine of the Superseding Information. Count
Thirty-Nine charges the defendant with money laundering, in violation of Title 18,
United States Code, Section 1957.

(2) to waive his right to appeal the conviction, as discussed in more detail infra.
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b. Government’s Obligations: The United States Attorney’s Office for the District
of Colorado agrees, pursuant to Fed.R. Crim. P. 11(c)(1)(B), to the following:
(1) To dismiss all remaining counts of the Superseding Information and to seek
no additional charges based on the facts, outlined herein, now known to it.
(2) To recommend the defendant receive the maximum benefit for acceptance of
responsibility under § 3E1.1, without further application to the Court, provided
that the defendant does nothing prior to sentencing which is inconsistent with
accepting responsibility.

. STATUTORY PENALTIES

The maximum statutory penalty for a violation of 18 U.5.C. §§ 1957 is 10 years
imprisonment, a $250,000.00 fine, or both, 3 years supervised release, a $100.00
special assessment fee, and restitution.

The conviction may also cause the loss of civil rights, including but not limited to
the rights to possess firearms, vote, hold elected office, and sit on a jury. A violation of
the conditions of probation or supervised release may result in a separate prison
sentence.

ll. ELEMENTS OF THE OFFENSE

At trial, the government would be required to prove each of the following

elements:
First: The defendant knowingly engaged in or attempted to engage in a
monetary transaction;
Second: The defendant knew the transaction involved property or funds that
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were the proceeds of some criminal activity;
Third: The property had a value of more than $10,000;

Fourth: The property was in fact proceeds of bank fraud, as charged in the
Superseding Information; and

Fifth: The transaction took place in the United States.

Iv. APPEAL WAIVER

The defendant is aware that 18 U.S.C. § 3742 affords a defendant the right to
appeal the sentence imposed. Understanding this and in exchange for the concessions
made by the government in this agreement, the defendant knowingly and voluntarily
waives the right to appeal any matter in connection with this prosecution, conviction, or
sentence unless it meets one of the following criteria: (1) the sentence imposed is
above the maximum penalty provided in the statute of conviction, (2) the Court, after
determining the otherwise applicable sentencing guideline range, either departs or
varies upwardly, (3) the Court imposes a sentence greater than 57 months
imprisonment. Except as provided above, the defendant also knowingly and voluntarily
waives the right to appeal the manner in which the sentence is determined on grounds
set forth in 18 U.S.C. § 3742. The defendant also knowingly and voluntarily waives his
right to challenge this prosecution, conviction, or sentence and/or the manner in which it
was determined in any collateral attack, including but not limited to a motion brought
under 28 U.5.C. § 2255, 'f'his waiver provision, however, will not prevent the defendant
from seeking relief otherwise available if: (1) there is an explicitly retroactive change in
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the applicable guidelines or sentencing statute, (2) there is a claim that the defendant
was denied the effective assistance of counsel; or (3) there is a claim of prosecutorial
misconduct. Additionally, if the government appeals the sentence imposed by the Court,
the defendant is released from this waiver provision.

V. STIPULATION OF FACTUAL BASIS
AND FACTS RELEVANT TO SENTENCING

The parties stipulate to the material facts and elements which establish a factual
basis of the offense of conviction as set forth below. Pertinent facts are set out below in
order to provide a factual basis for the plea and to provide facts which the parties
believe are relevant, pursuant to §1B1.3, for computing the appropriate guideline range.
To the extent the parties disagree about the facts relevant to sentencing, the statement
of facts identifies which facts are known to be in dispute at the time of the plea.
(§6B1.4(b))

The statement of facts herein does not preclude either party from presenting and
arguing, for sentencing purposes, additional facts or factors not included herein which
are relevant to the advisory guideline computation (§181.3) or to sentencing in general
(81B1.4). Nor is the Court or Probation precluded from the consideration of such facts.
In “determining the factual basis for the sentence, the Court will consider the stipulation
of the parties, together with the results of the presentence investigation, and any other
relevant information.” (§6B1.4 Comm.)

The parties further stipulate to the following facts as a factual basis for the

defendant’s plea and sentencing pursuant sentencing guidelines, issued pursuant to 28
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U.S.C. § 994(a).

Factual Basis:

During the time relevant to the Superseding Information, Franklin Thad Harris
was in the business of constructing housing developments throughout the Grand
Junction, Colorado, area. In the mid to late 2000s, Harris was involved in the purchase
of several acres of land for various planned housing developments in Grand Junction.
The financing for the projects relevant to this matter came in the form of secured loans
from First National Bank of the Rockies (FNBR). Harris's partner, Merlin D. Unruh, was
in the construction business and was the general contractor on the relevant building
projects with Harris. TDSM was a Colorado real estate development company
incorporated in February 2003. Harris and Unruh were sole members of the board of
directors of TDSM. HARRIS was the President and Registered Agent of TDSM.
UNRUH was Secretary/Treasurer of TDSM. Unruh incorporated and was the registered

agent for McGleeson, Inc., a construction company.

In 2010, several construction loans to Harris had become problem loans as they
were in default with FNBR. The Special Assets Department of FNBR began to review
the loans and identified potential fraud. FNBR requested an outside forensic audit for
the loans in question. The auditor, and subsequently federal law enforcement agencies,
audited the loans in their entirety, and found fraudulent activity by the defendants in
obtaining draws on loans identified as follows:

1. On or about October 19, 2007, loan 13015600593107 originated. The borrower
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was TDSM and the commitment was $2,050,000. The purpose of the loan was to
fund the development of the land for Chatfield IV residential subdivision in Grand
Junction, Colorado. From October 22, 2007, until September 17, 2008, the
defendants requested five construction draws totaling $1,524,112.83. All were
paid based upon the certifications and supporting documentation submitted by
the defendants to FNBR.

2. On or about April 4, 2008, loan 13015600794501 originated. The borrower was
TDSM and the total commitment was $2,625,000. The stated purpose of the loan
was to fund the development of the land and infrastructure for the Thunder Valley
| residential subdivision in Grand Junction, Colorado. From April 8, 2008, until
December 16, 2008, the defendants requested nine construction draws totaling
$2,290,474.48. All were paid based upon the certifications and supporting
documentation submitted by the defendants to FNBR.

Between October 2007 and December 2008, Harris and Unruh obtained loan
disbursements totaling $3,718,351.83. However, audits determined they obtained the
draws from the two projects’ loans by submitting false and fraudulent expense
documentation, primarily false invoices, which represented various types of construction
work completed at both sites. In fact, much of the work reflected in the invoices had not
been performed at the Chatfield site, and no work was done on the Thunder Valley
development.

Internal Revenue Service Special Agent Jared Erwin conducted an analysis of
the flow of funds and found the defendants, on numerous occasions, conducted a series

of financial transactions after the draw money was deposited into their construction
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business account. They diverted funds meant to pay subcontractor invoices to private
bank accounts and retirement accounts owned/controlled by them and their spouses.

Count Thirty-Nine: On March 31, 2008, the defendants submitted a loan draw
request, Draw #1, for funds from the FNBR Thunder Valiey ! loan, for $53,185.00. In
support, the defendants submitted a false and fraudulent invoice from Unruh’s
company, McGleeson, Inc., for “Excavation/Site Clean Up.” The work had not been
performed. FNBR approved the request and paid the defendants on April 4, 2008, by
transferring funds into a TDSM, Inc. account controlled by Harris. On Aprit 7, 2008, the
defendants caused the transfer of $53,185.00, the total funding of Draw #1, from TDSM
to a Grand Valley Bank checking account in the name of McGleeson, Inc., and
controlled by Unruh.

Loss: FNBR has informed the parties that they have suffered losses as follows,
after offset calculations:

Chatfield IV loss = $470,629.38
Thunder Valley loss = $1,428,508.88 (current value of unsold collateral =
$118,947.00)

In addition to the information provided herein, the United States is prepared to
prove each and every allegation contained in the Superseding Information.

Vi. ADVISORY GUIDELINE COMPUTATION AND 3553 ADVISEMENT

The parties understand that the imposition of a sentence in this matter is
governed by 18 U.S.C. § 3553. In determining the particular sentence to be imposed,

the Court is required to consider seven factors. One of those factors is the sentencing
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range computed by the Court under advisory guidelines issued by the United States
Sentencing Commission. In order to aid the Court in this regard, the parties set forth
below their estimate of the advisory guideline range called for by the United States
Sentencing Guidelines. To the extent that the parties disagree about the guideline
computations, the recitation below identifies the matters which are in dispute.
Offense Level:
1. The applicable base guideline is § 251.1.

2. Calculation of § 251.1 requires calculation of guidelines § 2B1.1.
§ 2S1.1(a)(1).

3. The base offense level for this offense is 7.
§ 2B1.1(a)(1).

4. Because the loss exceeded $1,000,000, increase by 16 levels = 23.

§ 2B1.1(b)(1)(1).

5. Because the defendant derived more than $1,000,000 in gross receipts from one
or more financial institutions as a result of the offense, increase by 2 levels = 25.
§ 2B1.1(b)}(16)(A).

6. Because the defendant was convicted under 18 U.S.C. § 1957, increase by 1
level = 26.

§ 251.1(b}(2)(A).

7. Defendant should receive a decrease in the offense level by -2 based upon his
acceptance of responsibility. § 3E1.1(a). Defendant could also receive a
decrease in the offense level by -1 for timely notifying the government. §
3E1.1(b). At sentencing, the government will make the appropriate motion for
the one-point reduction.

The adjusted offense level is 23.
Criminal History Category:

Based upon the facts known at this time regarding the Defendant's criminal
8
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history, the parties believe that that the Defendant falls within Criminal History
Category (“CHC”) |. § 4A1.1.

Guideline Ranges:

The guideline range resulting from the estimated offense level of 23 and the
estimated criminal history of 1 is 46-57 months. If the court should decide to
enhance the base offense level by 2 due to abuse of position of trust, the resulting
guideline range for the estimated offense level of 25 would be §7-71 months.

Pursuant to § 5E1.2 assuming the estimated offense level of 23, the fine range
for this offense would be $10,000 to $100,000, plus applicable interest and
penalties. |

The parties understand that although the Court will consider the parties’ estimate,
the Court must make its own determination of the guideline range. In doing so, the
Court is not bound by the position of any party.

No estimate by the parties regarding the guideline range precludes either party
from asking the Court, within the overall context of the guidelines, to depart from that
range at sentencing if that party believes that a departure is specifically authorized by
the guidelines or that there exists an aggravating or mitigating circumstance of a kind, or
to a degree, not adequately taken into consideration by the United States Sentencing
Commission if formulating the advisory guidelines. Similarly, no estimate by the parties
regarding the guideline range precludes either party from asking the Court to vary

entirely from the advisory guidelines and to impose a non-guideline sentence based on
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other 18 U.S.C. § 3553 factors.

The parties understand that the Court is free, upon consideration and proper
application of all 18 U.S.C. § 3553 factors, to impose that reasonable sentence which it
deems appropriate in the exercise of its discretion and that such sentence may be less
than that called for by the advisory guidelines (in length or form), within the advisory
guideline range, or above the advisory guideline range up to and including
imprisonment for the statutory maximum term, regardless of any computation or position
of any party on any 18 U.S.C. § 3553 factor.

VIl. WHY THE PROPOSED PLEA DISPOSITION IS APPROPRIATE

The parties believe the proposed plea agreement is appropriate because all
relevant conduct is disclosed, the sentencing guidelines and 18 U.S.C. § 3553 take into
account all pertinent sentencing factors with respect to this defendant, and the charges
to which the defendant has agreed to plead guilty adequately reflect the actual offense
behavior.

This document states the parties’ entire agreement. There are no other promises,
agreements (or “side agreements”), terms, conditions, understandings or assurances,
express or implied. In entering this agreement, neither the government nor the

defendant have relied, or are relying, on any terms, promises, conditions or assurances
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not expressly stated in this agreement.

Date: 7[/006,/10‘“{ ///f /A'[

Meriiff B. Uirub’
Defehdant
Z/

Date: z,/e/z/ov/, / X{ ¢

William Richardson
Attorney for Defendant

Date: 7//(0// L/ /WD
4 ‘ “Hel
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